framework that was built without women's active participation. My hope is to provoke consideration of how the Nineteenth Amendment-the only one to become part of our Constitution as a result of a mass movement for women's empowerment-might further promote women's equality.
The argument presented here was prompted by the contrasting interpretations of the significance of suffrage that emerged as state courts in the early twentieth century considered whether women's new status as voters qualified them for jury service. This question arose most vividly in states where women's common-law disqualification from jury duty 2 clashed with state law provisions that drew jurors from "electors." My analysis of these cases uncovered two deeply divergent understandings of women's history that produced differing approaches to questions of women's rights.
Some courts espoused a narrow view of the suffrage right which led them to hold that female electors could not be jurors. This "incremental" interpretation of suffrage was grounded in the assumption that women's legal status was fundamentally different from that of men, and that women possessed only those specific rights, responsibilities, and protections that men chose to grant them. A decision to extend to women any new right, such as suffrage, had no general effect on women's legal status; the new right was carefully limited to its terms. The incremental understanding of suffrage is consistent with the narrow and orthodox meaning attributed to the Nineteenth Amendment today-the Amendment simply gives women the right to vote.
Other courts held that female electors were eligible to be jurors. These courts acknowledged that women's previous exclusion from the franchise had been based on their assumed natural inferiority to men, but they interpreted the extension of suffrage to women as amounting to a rejection of that assumption. In this "emancipatory" view, the grant of suffrage represented the symbolic and substantive assertion of women's rightful place as men's equals, and as such had ramifications beyond the franchise.
The reevaluation of the relationship between suffrage and equality presented in this Note draws on several sources. Part I describes the early feminist argument for suffrage as a fundamental right of equal citizens in a democracy. The suggestion made here is that the "original intent" of these citizen framers of the Nineteenth Amendment-that is, their goal of equality for women-should be considered when interpreting that enactment. Part II focuses on two cases discussing jury service as a citizen's right. These cases,
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Strauder v. West Virginia 3 and Neal v. Delaware, 4 were important precedents to the woman juror cases because they show how black men's jury rights were intertwined with their citizenship and suffrage rights under the Fourteenth and Fifteenth Amendments. Part Im presents cases representative of the "incremental" and "emancipatory" conceptions of women's suffrage, and shows how the emancipatory interpretation made a surprise appearance in the Supreme Court's opinion in Adkins v. Children's Hospital, 5 a 1923 labor law case. Part IV argues that we can achieve a better understanding of the Nineteenth Amendment by evaluating the contrasting views of women's history that support the incremental and emancipatory interpretations of suffrage. This Part evaluates the relative merits of those views, and discusses the continuing movement for women's rights, to conclude that the Nineteenth Amendment is most appropriately comprehended as a statement about women's equality beyond the voting booth.
The crux of my argument is that early interpretations of the meaning of suffrage to women's equality offer clues about the constitutional significance of the Nineteenth Amendment, clues we should evaluate in light of their conceptual underpinnings. From this angle, we can see that the expansive, "emancipatory" reading of the Suffrage Amendment is consistent not only with the egalitarian impetus that drove the suffrage movement, but also with the view of women's history that is embodied by our national experience in the decades since women's suffrage was won. The vision of emancipation from the legacy of sex discrimination continues to animate the women's movement in the United States and all over the world. The durable vitality of this broad vision argues for continued recourse to it as we seek a deeper understanding of what the Nineteenth Amendment means for women's equality.
I. VOTING AND EQUALITY
The Declaration of Sentiments adopted at the founding event of the American movement for women's equality, the 1848 Woman's Rights Convention in Seneca Falls, New York, shows that from the start, a belief in sex equality drove the feminist campaign to win the vote. The Declaration, which paraphrased the Declaration of Independence, proclaimed, "We hold these truths to be self-evident: that all men and women are created equal," and listed as the first proof of men's "tyranny" over women, "He has never permitted her to exercise her inalienable right to the elective franchise. '6 To feminist minds, women's inability to vote was a central feature of their oppression by men: "Having deprived her of this first right of a citizen, the elective franchise, thereby leaving her without representation in the halls of legislation, he has oppressed her on all sides." 7 Women's advocates pressed for the vote not only as a means to improve women's lives, but also because it would symbolize recognition of women's "equal personal rights and equal political privileges with all other citizens. ' As the first right of a citizen, suffrage meant citizenship; 9 it was the very substance of self-government.' 0 Suffragists thus responded eagerly when Francis Minor, a St. Louis lawyer and husband of Virginia Minor, a Missouri suffrage leader, suggested in 1869 that the newly ratified Fourteenth Amendment's guarantee of citizenship" offered women a new basis for asserting the right to vote. 12 The appeal of this idea was evident. In Francis Minor's words, "We no longer beat the air-no longer assume merely the attitude of petitioners. We claim a right, based on citizenship. "' 3 This equal citizenship claim to the vote was put to the test when Virginia Minor's suit against the voting registrar of St. Louis for refusing her registration reached the Supreme Court in 1875. The In an earlier time, when the national government was conceived as the creature of the states that constituted it,' 9 the Court's reliance on states as the sole source of the suffrage right might have had some merit. The Fourteenth Amendment, however, created a new relationship between the people and their national government. It made them "citizens of the United States" with "privileges and immunities" that flowed from that citizenship, and guaranteed to them "equal protection of the laws."
2 With national citizenship established by Section 1, and a penalty against states that abridged males' "right to vote" in Section 2, the Fourteenth Amendment as a whole undermined the Court's position that national citizenship and suffrage were wholly unrelated. Instead, the structure of the Amendment suggested that suffrage was a right of national citizenship.
2 ' The Supreme Court's decision in Minor v. Happersett ignored a deeper problem. As a matter of positive law, the Court's statement that citizenship and suffrage were not coextensive was historically accurate. 22 However, the Justices failed to grapple with the contradiction inherent in a democracy that legislated broad restrictions on the right to vote. This contradiction becomes apparent with the realization that underlying the very existence of an elected legislature is the presumption that at least some people are entitled to vote to 17. Section 2 reads: Representatives [in Congress] shall be apportioned among the several States according to their respective numbers .... But when the right to vote at any election ... is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged... the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twentyone years of age in such State.
U.S. CONsT. amend. XIV, § 2.
18. Minor, 88 U.S. at 174. This constitutional argument against women's suffrage realized the worst fears of those feminists who had opposed ratification of the Fourteenth Amendment precisely because of the cited clause of Section 2, which had introduced the word "male" into the Constitution. The bitter conflict over the Fourteenth Amendment that arose between suffragists and their former colleagues in the abolition movement, many of whom also supported women's suffrage, is recounted from its feminist protagonists' perspective in STANTON [Vol. 102: 2175 form that legislature, an entitlement that necessarily exists not by legislative enactment, but as a pre-political right. The powerful minority that restricted the right to vote to itself-propertied white men--did so not because its members doubted that voting was the foundation of self-government, 2 3 but because they viewed the majority of the people as incapable of self-governance. 2 a A right to vote was thus inherent in the very formation of a republican government, and it would seem that the new relationship between the nation's people and the national government that was put in place by the Fourteenth Amendment's declaration of equal national citizenship would give rise to an equal right to vote based in national citizenship's and enforceable against state governments.
Even while denying Virginia Minor the right to vote, the Court affirmed that women were unquestionably citizens of the nation.
2 6 But theirs was a citizenship without substance. Minor made it clear that women could not simply claim equal rights under the Fourteenth Amendment. 27 Rather, they 23. Wood shows how two innovations in political theory placed suffrage at the very center of the American system of representative democracy. Id. at 162-70. First, "The American legislatures ... were no longer to be merely adjuncts or checks to magisterial power, but were in fact to be the govemment-a revolutionary transformation of political authority .... Id. at 163. Second, the legislatures were legitimate only to the extent that they represented the people, being elected by them and exercising power on their behalf: "If the government be free, the right of representation must be the basis of it; the preservation of which sacred right, ought to be the grand object and end of all government." Id. at 164. These developments set "the right to vote and the electoral process in general . . . on a path to becoming identified in American thought with the very essence of American democracy." Id. at 168. Cf THE FEDERALIST No. 39, at 241 (James Madison) (Clinton Rossiter ed., 1961) ("It is essential to such a [republican] government that it be derived from the great body of the society, not from an inconsiderable proportion or a favored class of it .... It is sufficient for such a government that the persons administering it be appointed, either directly or indirectly, by the people .... ).
24. See WOOD, supra note 22, at 168 (quoting characterizations of men who lacked property as "under the power of their superiors" and of "a base, degenerate, servile temper of mind" to explain why "[flew in 1776 considered [suffrage] qualifications a denial of the embodiment of democracy in the constitution"). Wood does not discuss why women could not vote, but a later view suggests that they, too, might have been presumed incapable of exercising the franchise intelligently: "I know very well that prejudices against female voting have descended legitimately to us from the Old World; yea, more than anything else, from common law which we lawyers have all studied as the first element in jurisprudence. That system of law really sank the female to total contempt and insignificance, almost annihilated her from the face of the earth. It made her responsible for nothing." CONG. GLOBE, 39th Cong., 2d Sess. 62 (1866) 27. Political and congressional debate over the Fourteenth Amendment suggests that the words "persons" and "citizens" were chosen for its text by a Congress that was highly aware of women's rights claims. Morais, supra note 18, at 1155-63. Morais argues that in this context of advocacy for women's rights, the use of gender-neutral terms in Section 1, together with the use of "male" in Section 2, indicates that "[tihe framers were willing to allow the Fourteenth Amendment to reach questions of women's rights, short of suffrage," id. at 1160. Such claims were, however, fruitless: "These courts invariably ruled against women plaintiffs." Id. at 1167.
would have to force their way into the Constitution, and the suffrage amendment would be their vehicle.
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Minor refocused the mobilization already underway to enact a suffrage amendment that would admit women to the "constitutional community." '29 The demand for the vote took women's struggle for equality to a new level. Suffrage went beyond "asking to have certain wrongs redressed., 30 Now the American woman "demanded that the Constitutions-State and National-be so amended as to give her a voice in the laws, a choice in the rulers, and protection in the exercise of her rights as a citizen of the United States.' The suffragists gradually attained their goal, beginning with scattered victories in the western states 32 and culminating in the ratification of the Nineteenth Amendment to the Constitution on August 26, 1920. 33 That Amendment proclaims: "The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex."
The issue of women's right to vote at last resolved,' a new question arose. Would this monumental accomplishment, undertaken to end "the prolonged slavery of woman," 35 reverberate beyond the voting booth? No 28. In a speech delivered soon after the Minor opinion was issued, Matilda Joslyn Gage said, "I know something of the opinion of the women of the Nation, and I know they intend to be recognized as citizens secured in the exercise of all the powers and rights of citizens. If this security has not come under the XIV. Amendment, it must come under a XVI., for woman intends to possess 'equal personal rights and equal political privileges with all other citizens."' STANTON, supra note 8, at 742, 747. The broad impact of a Suffrage Amendment foreseen in this statement rests, I think, on the early feminists' view that legal recognition of women's equality was just that--the recognition of women's inherently equal status. Feminists were not asking that women given rights. They believed women possessed rights equal to those of men, but were forced by the nation's heritage to seek legal acknowledgment of that equality. From this standpoint, one might think that recognizing equal voting rights-meaning, as that did, equal citizenshipwould sufficiently demonstrate women's equality in all aspects of the law.
29. 1971, 1973 (1988) .
35. STANTON, supra note 1, at 13. The quoted phrase reflects the equality basis of the women's suffrage demand. Suffragists also claimed that women's (presumed) moral virtue-that is, women's difference from men-specially qualified them to vote. Over time, the emphasis shifted back and forth between these equality-based and difference-based arguments for women ' 3 6 A purely structural reading of the Constitution could lead to the same conclusion. The Nineteenth Amendment nullified the only sex-based distinction in the text of the Constitution, Section 2 of the Fourteenth Amendment, 7 arguably giving rise to an inference that in the absence of male-specific rights, men and women would have equal rights.
3 8 As it happened, virtually the only judicial pronouncements on the scope of women's new suffrage right arose in the woman juror cases. Understanding these decisions requires some discussion of how jury service, like voting, symbolizes citizenship.
I1. JURY DUTY AND CITIZENSHIP
The woman juror cases examined in this Note are state court decisions about whether women's ineligibility for jury service was altered by their new status as voters.
3 9 At first blush, jury service cases may appear to be a poor source of insight into the meaning of women's suffrage laws. To the modem mind, jury duty may evoke little more than the obligation to spend long hours in shabby court facilities, waiting for something to happen. In this light, serving as a juror scarcely seems to be a civil right. The characterization of 39. On women's common-law disqualification from jury service see BLACKSTONE, supra note 2. This Note considers female jury service cases only for their interpretations of suffrage. Accordingly, I do not discuss the constitutionality per se of excluding women from juries. See Taylor v. Louisiana, 419 U.S. 522 (1975) (holding that defendant's Sixth Amendment right to jury drawn from cross-section of community invalidates requirement that women, but not men, specially register for jury service, overruling Hoyt v. Florida, 368 U.S. 57 (1961) (holding special registration scheme does not violate women's Fourteenth Amendment rights)). jury duty as a right fades further given our general understanding that the jury's primary function is to protect the rights of the accused.
The female juror cases are significant, however, because the jury stands not only as a protection for defendants, but more fundamentally as a mechanism for community self-governance. The institution of the jury expresses a mutual faith among citizens who assign to each other a function othervise reserved to professional judges and lawmakers: the power to determine wrongs, to remedy them, and to decide each others' fates. The expression "a jury of one's peers" imbues jury service with a dignitary value. Conversely, when certain members of society are barred from jury service, not because of their duties to the community but because of who they are, they are denied the full measure of trust and respect accorded to equal citizens." n Excluding women from jury service also kept them from having a voice in deciding what the law should be, since it was the jury that defined the bounds of "reasonable" behavior and brought community morality to bear on the law.
The significance of jury duty as a right of citizenship is highlighted in two cases that are also important as precedents for the female jury cases. In the first of these, Strauder v. West Virginia, 41 the Supreme Court held that a state denied a black defendant equal protection of the law by "compelling [him] to submit to a trial for his life by a jury drawn from a panel from which the State has expressly excluded every man of his race, because of color alone. ' 42 According to the Court, keeping blacks off Strauder's jury panel violated not only his rights as a criminal defendant, but also a broader principle of equality. The exclusion of black men from the jury pool was "practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law alms to secure to all others." 43 The racial barrier also denied blacks the right "to participate in the administration of the law, as jurors." 44 As one commentator noted, the Court's decision moved "in the direction... of an increasing emphasis upon the upholding of the dignity and equality, the legal status, of the negro race. ' 4n It might appear that the principle of equality and fairness that animated the holding in Strauder would guarantee women's equal participation on juries based on the Fourteenth Amendment alone, without any consideration of suffrage, at least in cases involving female defendants. Yet Strauder did not 40 . See Powers v. Ohio, !I1 S. Ct. 1364, 1366 (1991) (holding that race-based jury selection violates prospective jurors' equal protection rights and "offends the dignity of persons and the integrity of the courts"); Amar, supra note 38, at 1187-89 (discussing jury as a form of political participation).
41. 100 U.S. 303 (1880 provide women any such guarantee; rather, the Court stated in dicta that a state "may confine the selection [of jurors] to males, 46 and repeated the contention, made in its earlier Fourteenth Amendment jurisprudence, that the Amendment was addressed solely to race discrimination. 4 7 Thus with Strauder, the Court established that jury service was an important civil right whose denial breached the Fourteenth Amendment's guarantee of equal citizenship, even while stating baldly that excluding women from juries would not be constitutionally improper. One year later, however, in Neal v. Delaware, 48 the Court handed down a decision that clearly supported the proposition that suffrage conferred eligibility for jury service on women in states where electors comprised the jury pool.
The plaintiff in Neal v. Delaware was, like Strauder, a black man tried by a jury from which blacks had been excluded. In Neal's case, local officials had deliberately excluded blacks from the jury pool, although no statute directed them to do so. The central holding of Neal was that Strauder's equal protection principle applied whether blacks were excluded from juries by official action or by state law. But to reach this issue, the Court dealt with a preliminary consideration of great importance for the woman juror cases: whether the Fifteenth Amendment, by making black men electors, had automatically made them eligible for jury service. Under Delaware law all persons qualified to vote could serve as jurors, 49 and under the Fifteenth Amendment, black men were qualified to vote. The state constitution, however, still defined "electors" as "white male citizens., 50 This language raised a question. Should jurors be drawn from that class of people who were "electors" when the juror qualifications were established-that is, white men--or were all current electors in the jury pool? The Court resolved this issue by writing that since the Fifteenth Amendment made black men electors "the statute which prescribed the qualifications of jurors was, itself, enlarged in its operation, so as to embrace all who by the State Constitution, as modified by the supreme law of the land, were qualified to vote."'" Neal v. Delaware would seem to have ensured the eligibility of newly enfranchised women for jury service in states that drew jurors from electors, 46. Strauder, 100 U.S. at 310. 47. Id. at 306-08. The Court relied on its decision in the Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 81 (1873) ("We doubt very much whether any action of a State not directed by way of discrimination against the negroes as a class . . .will ever be held to come within the purview of [the Fourteenth Amendment]."). In Strauder, the Court broadened its definition of race discrimination by stating that the Fourteenth Amendment would be violated by bars to jury service for white men or "naturalized Celtic Irishmen," 100 U.S. at 307, but did not extend its vision to place women of any race under the Amendment's protection.
48. 103 U.S. 370 (1881). 49. Id. at 388. Jurors were also required to be "sober" and "judicious." Id. 50. Id. at 387-88. 51. Id. at 389. This principle-that where jurors are drawn from electors, every newly qualified elector is automatically qualified for jury service-was undisputed in Neal. The State of Delaware conceded the point, id. at 383, as did those who dissented from the Court's opinion, id. at 400. especially once the Nineteenth Amendment was ratified. The text of that Amendment exactly tracked the Fifteenth Amendment, substituting "sex" for "race, color, or previous condition of servitude" as the prohibited criterion for denial of the franchise. If a black (male) suffrage amendment "enlarged the operation" of state jury qualification statutes to include black men, a women's suffrage amendment should work the same enlargement to include women of all races. Strauder spoke to the importance of jury service for equal citizenship, and Neal affirmed that black men's suffrage had meaning beyond simply voting. It remained to be seen how courts would apply these cases when it came time to interpret the meaning of women's suffrage.
Im. Two MEANINGS OF SUFFRAGE
Women's jury service was the subject of a number of cases decided in the decades following Neal v. Delaware. Had courts simply followed Neal, and recognized that where jurors were drawn from electors, suffrage made women eligible for jury service, these opinions would hold little interest. But few courts were content simply to apply Neal's straightforward logic; instead, they treated the prospect of female jurors as a complex issue. Some of the cases were decided with little or no discussion of women's aspirations to equality, and many ignored altogether the tie between jury duty and citizenship established by Strauder and Neal. In other cases, though, courts delved into these issues and developed the emancipatory and incremental interpretations of suffrage to guide their decisions on jury service. The discussion that follows is not intended to establish either of these meanings as the definitive interpretation of the Nineteenth Amendment, but rather to show that, within the limited realm of the jury service issue, judges expressed a variety of opinions on the meaning of suffrage. In this analysis, the female juror cases raise the possibility that the Nineteenth Amendment can be interpreted as an enactment for women's equality. 
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all qualified electors jurors, 53 and the state constitution recognized women's right to vote, 54 so the apparently simple question before the court was whether women were qualified as jurors, now that they were electors.
The Nevada court first summarized the holding of Neal v. Delaware 55 and left the reader to draw the obvious conclusion: just as the Fifteenth Amendment qualified black men as electors and therefore jurors, the Nineteenth Amendment qualified women as electors and thus jurors. 6 The majority had to go beyond Neal and Strauder to meet a dissenter's contention, grounded in Nevada precedent, that because the jury at common law was composed of men, "our constitutional convention provided for a grand jury of men as clearly as though the Constitution itself had used the word 'men.' The word 'men' is written into the Constitution by operation of law., 57 The majority's response pointed out that Nevada had already cast aside the property requirement for jurors that existed at common law and had substituted a single criterion for jurors: qualified electorship 8 The court continued:
It may be urged that at the time of the framing of our organic law, qualified electorship was not considered as being attributable to women. But time has wrought the unanticipated change, and by amendment to our Constitution women have been clothed with the qualification of electorship, and by this change the female citizens of the state have automatically become members of the class from which class alone grand jurors may be drawn, and which classification... constitutes the only circumscription .. . .fixing the citizenry from which grand jurors might be in the first instance selected. 9 The court seems to have sensed that this exercise in logic would not fully satisfy its detractors, and that it must confront the crucial issue: what justified a departure from women's jury disqualification at common law? 60 The answer, according to the court, was that the old rule for women was a thing of the past:
Blackstone tells us that the term "homo," though applicable to both sexes, was not regarded in the common law, applicable to the state approved and ratified the constitutional amendment making women qualified electors of the state, it is to be presumed that such ratification carried with it a declaration that the right of electorship thus conferred carried with it all of the rights, duties, privileges, and immunities belonging to electors; and one of the rights, one of the duties, and one of the privileges belonging to this class was declared by the organic law to be grand jury service. Nor can we with any degree of logical force exclude women from this class upon the basis established by Blackstone, propter defectum sexus, because we have eliminated the spirit of this term from our consideration of womankind in modem political and legal life. Woman's sphere under the common law was a circumscribed one. By modem law and custom she has demanded and taken a place in modem institutions as a factor equal to man. 6 ' Speaking of the grand jury's investigatory powers, the judges added:
Can we reasonably say that although woman, on whom has been conferred the right of electorship, the right to enjoy public office, the right to own and control property, and on whom has been imposed the burden of taxation in a common equality with men, is nevertheless deprived of the privilege of sitting as a member of an inquisitorial body, the power, scope of inquiry, and significance of which affects every department of life in which she, as a citizen and elector, is interested and of which she is a component part? The spirit of the constitutional amendment silences such an assertion.
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The Parus court adopted what I call the emancipatory view of the meaning of suffrage within the context of women's history. In general terms, this view characterized the past as oppressive to women, credited the trend toward equality with bringing about a transformative legal act, and urged that the transformative act be given broad effect to further promote women's equality. According to the Parus court, women suffered from oppression in the past; their sphere was "circumscribed." A broad movement for women's equality had taken hold-"she has demanded and taken a place ... as a factor equal to man"--and the "spirit" of propter defectum sexus 63 had been eliminated from "modem political and legal life." The grant of suffrage culminated that movement-"time has wrought the unanticipated change"--and suffrage stood for a transformation in women's status as a result: "[I]t is to be presumed that The uses of the word "spirit" in this opinion suggest that the Parus court was not only construing the state constitution, but also seeking to identify and acknowledge the social forces and deeper principles that shape the law. The court recognized that propter defectum sexus represented the common law stance toward women, and stated emphatically that the people had rejected this attitude in their "consideration of womankind in modern political and legal life." 6 The court found the tone of the new age in "[t]he spirit of the constitutional amendment" for women's suffrage; that spirit affirmed women's involvement in matters of governance, in "every department of life in which she, as a citizen and elector, is interested and of which she is a component part," and it "silence[d]" the notion that women had achieved their gains only to continue to be "deprived" of legal privileges not specifically granted.
66
The Parus court's language was reminiscent of the opinion in Rosencrantz v. Territory, 67 a very early case that involved suffrage and women's eligibility for jury service. The Rosencrantz court held that a new statute on family relations, together with a women's suffrage law previously enacted, brought women within the class of "electors and householders" who were eligible for jury service. The opinion in Rosencrantz interpreted a family relations statute rather than a suffrage enactment. Yet I include it here because the court interpreted the statute by sketching out the same picture of women's history that would later support the emancipatory understanding of suffrage in the Parus case. The Rosencrantz court bemoaned the "harsh rule of the common law," in which a wife's "identity was largely lost in that of her husband.
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It celebrated the family relations statute as "radical legislation ... consonant with the spirit of the times," which gave husbands and wives "absolute equality before the law.", 69 The court's emancipatory interpretation of a law apparently designed to improve women's property rights within marriage thus provided the basis for opening the courthouse to women as jurors.
A few years after Parus, the Michigan Supreme Court confronted the issue of women's eligibility for jury service with a bold demand: "What was the purpose and object of the people in adopting the constitutional amendment striking out the word 'male' from the Constitution? Was it not to do away with all distinction between men and women as to the right to vote, or as to being electors?" 7° The court treated its answer-that the people intended women to 64 have all the rights of electors-as a foregone conclusion, but on closer inspection this opinion, People v. Barltz, shows that the court considered both the emancipatory and the incremental interpretations of suffrage, and chose the emancipatory view. The incremental view was represented by the court's reference to Harland v. Territory, 7 a Washington Territory case that had reversed Rosencrantz. In Harland the court had denied women's eligibility for jury service, stating that when "the people" had adopted women's suffrage they had intended to give women the vote and nothing more. 72 Rather than adopt the narrow reading of suffrage enunciated in Harland, the Barltz court cited and approved the liberal reading of suffrage found in Rosencrantz, 73 signaling its sympathy with the emancipatory view.
The Barltz opinion offers a more detailed discussion of another issue that divided the incremental and emancipatory outlooks on suffrage and women's history: whether the use of the word "men" in jury laws represented an intentional decision by the legislature to exclude women from jury service, and if so, whether such a decision should be honored even after women had been enfranchised. Several provisions in the Michigan state constitution referred to juries of "twelve men," 74 and in an earlier decision the Michigan court had written, "This right was a trial by a jury of 12 men, good and true." '75 Whether "men" meant men 76 was critical to the outcome of Barltz. A literal reading of the word would void the claim that women could be jurors.
Deciding the meaning of "men" forced courts to choose between two competing explanations of why women were not men's legal equals. One possibility was that women had been intentionally excluded from juries, presumably based on some judgment about their lack of fitness. 77 On this understanding, legal distinctions between the sexes were not mere byproducts of a social structure that assigned women and men to separate spheres; instead, they had been deliberately created. In one court's words, " [T] Courts that declined to read "men" literally faced a more complex task. One court simply declared that "[s]ince the world began, in all writings concerning the human race, the word 'man' or 'men' has been used in a generic sense, or as representing the human race., 79 This response, however well-intentioned, was clearly inadequate because until the women's suffrage amendments, the literal meaning of "men" in elector and juror statutes was accurate-all voters and jurors were men. A more promising approach was to account for how a use of "men" that might once have been literal could, over time, have taken on a generic meaning. One possibility was to retrospectively read the literal use-which dismissed women from political and legal life-as an error. On this view it was quite appropriate that rectification of sex inequality in one area, suffrage, should suffice to correct the error in another, jury service. 8 " Faced with this question, the Barltz court cited a California case 8 ' that had rejected a "men means men" claim and approved female jurors. Citations to cases from other jurisdictions and a law dictionary supported the view that "[i]n some of its uses [man] is construed to mean 'all human beings, or any human being, whether male or female.' 8 2 After quoting two dictionaries in which "a human being" appeared as the first definition of man, 3 the opinion 80. The following passage, from an opinion upholding a statute that made women eligible for jury service against a claim that the law violated the constitutional right to trial by jury because that right guaranteed a common law "jury of twelve men," illustrates this view:
Women are now the peers of men politically, and there is no reason to question their eligibility upon constitutional grounds. The fact that a common-law jury was defined to be a "jury of twelve men," etc., had its origin in the circumstance of the political servitude of women in the early days of juridical history so that they were not the "peers" of a man accused of crime. In the broad sense of the word they are now "freemen," and neither the Constitution nor the laws, when they use the term "men," except in rare instances, use it with reference to sex. The Barltz judges asserted that the people's intent in enacting suffrage was to give women all the rights of electors, and declined to take literally earlier laws that spoke of jurors as men. While the opinion in Barltz lacked the ringing endorsement of women's new legal equality that marked the Parus decision, its conclusion that suffrage made women eligible for jury service seemed to rest on an understated sense that suffrage marked women's emancipation. 85 
The Adkins Decision
The most striking endorsement of suffrage as a symbol of women's emancipation from the inequality of the common law appeared in 1923 when the Supreme Court struck down a Washington, D.C. minimum wage law that applied only to women. The case, Adkins v. Children's Hospital, 86 was decided just three years after ratification of the Nineteenth Amendment.
Adkins is known today as one of the Court's liberty of contract decisions, which nullified various labor laws as infringements of the constitutional rights of employers and workers to negotiate the terms of employment freely. Before Adkins, the Supreme Court had not applied the liberty of contract doctrine to labor laws that affected only women, giving priority instead to a perceived public interest in women's welfare founded on their capacity to bear children. 8 According to the Court, this interest justified otherwise impermissible legislative intrusions into the employment relationship. 89 The
Adkins decision marked a sharp reversal in the Court's approach to femalespecific labor laws, and the Court justified its move by endorsing an equality , have been widely criticized as products of a conservative court that defended the interests of the wealthy against the rising power of the working class. See sources cited in TRIBE, supra note 19, at 566 n.44, 567 nA6. An alternative interpretation analyzes Lochner as the principled effort of a Court that believed government was a social contract authorized to pursue only limited ends. These Justices felt compelled to preserve the constitutional value of liberty, as they understood the meaning of that term, from intrusions by legislative majorities. Fiss, supra note 29, at 157-65.
88. See, e.g., Muller v. Oregon, 208 U.S. 412, 421 (1908) (stating that "as healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object of public interest").
89. "Differentiated by these matters from the other sex, she is properly placed in a class by herself, and legislation for her protection may be sustained, even when like legislation is not necessary for men and could not be sustained." Id. at 422. For comment on the relation between such "public policy" arguments and women's legal status, see infra text accompanying notes 141-145.
for women that some would have described as paradoxical, if not downright perverse: women and men had an equal right to work without the protection (or as the Court saw it, the inhibition) of a minimum wage.
Whatever its merits as a labor law decision, the Adkins case presented a view of women's history that credited the suffrage amendment as a virtual declaration of women's equality-at least in most spheres:
[T]he ancient inequality of the sexes, otherwise than physical, as suggested in the Muller Case, has continued "with diminishing intensity." In view of the great-not to say revolutionary-changes which have taken place since that utterance, in the contractual, political and civil status of women, culminating in the Nineteenth Amendment, it is not unreasonable to say that these differences have now come almost, if not quite, to the vanishing point. In this aspect of the matter, while the physical differences must be recognized in appropriate cases, and legislation fixing hours or conditions of work may properly take them into account, we cannot accept the doctrine that women of mature age, sui juris, require or may be subjected to restrictions upon their liberty of contract which could not lawfully be imposed in the case of men under similar circumstances. To do so would be to ignore all the implications to be drawn from the present day trend of legislation, as well as that of common thought and usage, by which woman is accorded emancipation from the old doctrine that she must be given special protection or be subjected to special restraint in her contractual and civil relationships. 9 "
There are several points to be made about this passage. First, the Court evinced an unmistakably negative view of women's "ancient inequality." Entirely absent was any suggestion that women benefited from the "old doctrine." Instead, the Court described women as "subjected to restrictions" and "special restraint," and implied that insult was added to injury by failing to treat "women of mature age" as legal adults. Limitations in the realm of contractual, political and civil rights were rejected in favor of the "present day trend" of "emancipation." The Court indicated that its assessment of past and present was widely shared, by referring to it as "common thought and usage." Second, the Court simultaneously espoused opposing views of whether this change had been a gradual transition or a radical transformation. Its quotation from the earlier Muller decision, which had approved a woman-only labor law, suggested continuity with the past: inequality was "diminishing" to "the vanishing point." But the Court also depicted a sharp break with what had gone before, calling the changes in the fifteen years since Muller not only "great" but "revolutionary." This sense of drastic change was enhanced by the 90. Adkins, 261 U.S. at 553. [Vol. 102: 2175
Nineteenth Amendment
Court's use of the word "emancipation," which connotes the single act by which the slave becomes free.
Also notable here was what might be called the penumbra of sex equality that emanated from the Nineteenth Amendment.
9 ' While the Adkins case was not about the Nineteenth Amendment, the Court's reference to it is remarkable. The Amendment appeared not only as a result, but as an engine of social change. Suffrage was the culmination of "revolutionary" developments that forced the Court to abandon a legal system that had treated women "[a]s minors, though not to the same extent," 92 developments that led the Court to embrace women as the civil law equals of men. The importance of the Suffrage Amendment to the Court's analysis suggested a change of heart foreshadowed at the close of the earlier Muller opinion where the Court had written:
We have not referred in this discussion to the denial of the elective franchise in the State of Oregon, for while it may disclose a lack of political equality in all things with her brother, that is not of itself decisive. The reason runs deeper, and rests in the inherent difference between the two sexes, and in the different functions in life which they perform. 93 It almost seems that by denying any connection between suffrage and civil rights, the Muller Court had set in motion a mental process that eventually reached quite the opposite conclusion, embodied in the Adkins decision: suffrage had everything to do with equality.
The Supreme Court never went beyond the Adkins decision's tantalizing hint that the Nineteenth Amendment represented more for women than simply the right to vote. Exploration of that possibility took place only in the woman juror cases. None of these cases discussed Adkins-indeed, many predated that decision-yet Adkins is relevant to the effort to understand and evaluate the jury cases. Adkins distinguished between permissible laws concerned with protecting women's health, and unconstitutional restrictions on women's rights. 94 While the line between these categories was not necessarily West Virginia, 95 jury service was emblematic of exactly that equal citizenship that the Adkins Court suggested women had now attained. More broadly, the Adkins decision's emancipatory vision of the importance of the Nineteenth Amendment within women's history suggested that it was not only appropriate, but perhaps necessary that courts recognize the revolution around them by giving full scope to the significance of suffrage. In the emancipatory view, women had stepped forward from an oppressive past to claim the vote and with it, a full measure of equality. The fruit of the arduous suffrage campaign was women's equality before the law.
B. An Incremental View of Suffrage
The Adkins decision captured the vision of suffrage as a symbol of women's emancipation from the legal inequality of the past, a vision that inspired the cases, considered earlier in this Note, that upheld women's right to be jurors. But in other cases courts held that the attainment of suffrage had been a discrete event in the legal history of women. According to these cases, the attainment of suffrage had no impact on juror qualifications or any other aspect of women's rights because women could not serve as jurors, or achieve any other change in legal status, without explicit legislative authorization. The following pages present this "incremental" interpretation of suffrage.
A full account of the incremental understanding of suffrage appeared in 1921, when the Supreme Judicial Court of Massachusetts upheld the criminal conviction of a female defendant that was rendered by a jury from which all women were excluded. Commonwealth v. Welosky 9 6 presented questions about the scope of women's suffrage from several different angles. First, the Massachusetts jury law specified that all "persons" eligible to vote could be jurors. Since women had become voters by virtue of the Nineteenth cannot take those differences into account." Adkins, 261 U.S. at 569-70 (Holmes, J., dissenting). On the historical conflict within feminism between equal rights and recognition of sexual difference, see Coin, supra note 35, at 117-42. Amendment, the court had to explain why women did not now qualify for jury service. Second, Massachusetts had readily admitted others to the jury box once voter qualifications that had kept them out, such as property requirements, had been lifted. Again the question was, why wouldn't this rule apply to women? The third issue was perhaps the thorniest: Welosky was a female defendant tried by a jury that excluded all women, which seemed to put Strauder v. West Wrginia 97 and Neal v. Delaware" firmly on her side. The court would have to distinguish these venerable precedents if it were to rule against Welosky's Fourteenth Amendment claim.
The court began by construing the word "person" in the state jury statute---"a person qualified to vote shall be liable to serve as a juror"-to mean men. 99 In fact, the court argued, not only did the legislature mean "men" when it wrote "person," but this was "the only intent constitutionally permissible" because the state constitution had allowed only men to vote when the legislature had enacted the jury statute.°° This recourse to legislative intent was deeply inconsistent with the relevant precedent, Neal v. Delaware.' 0 1 Neal involved a state statute defining voters as jurors that was enacted at a time when state suffrage was constitutionally restricted to white males. Yet the State of Delaware had not argued to the Supreme Court that because the only "constitutionally permissible" intent of its legislature when it had authorized electors to be jurors was to make whites jurors, a state policy of excluding blacks from juries must later be upheld; the constitutional violation inherent in trying blacks before all-white juries was clear.
Undaunted by this flaw in its argument, the Welosky court turned to the question of why women, unlike other newly enfranchised groups, did not automatically become jurors upon getting the vote. The court explained that when suffrage was expanded among male citizens, These concurring enlargements of those liable to jury service were simply an extension to larger numbers of the same classification of persons. Since the word "person" in the statutes respecting jurors meant men, when there was an extension of the right to vote to other men previously disqualified, the jury statutes by specific definition included them.
100 U.S. 303 (1880). 98. 103 U.S. 370 (1881).
99. Welosky, 177 N.E. at 660 ("Manifestly, therefore, the intent of the Legislature must have been, in using the word 'person' ... to confine its meaning to men."). The Welosky court also repeated the Supreme Court's dictum that the legislature "may confine the [jury] selection to males," id. at 664, quoting Strauder v. West Virginia, 100 U.S. 303, 310 (1880). Welosky was unusual in that it construed "person" to mean men, but as the cases discussed elsewhere in this section show, a number of courts agreed that both the Strauder dictum and the use of male pronouns in reference to juries argued strongly against women's eligibility to serve. See also supra text accompanying notes 77-80. The Nineteenth Amendment to the federal Constitution conferred the suffrage upon an entirely new class of human beings.... It added to qualified voters those who did not fall within the meaning of the word "person" in the jury statutes.°2 Why? Because "[t]he change in the legal status of women wrought by the Nineteenth Amendment was radical, drastic and unprecedented. While it is to be given full effect in its field, it is not to be extended by implication."' 3
The justices seem to have been frightened by the possible implications of the "radical" amendment; they urged a policy of strict containment. In fact, the court reached back fifty years to a Massachusetts version of the Bradwell case"°4 for a reassuring quotation:
In making innovations upon the long-established system of law on this subject, the legislature appears to have proceeded with great caution, one step at a time; and the whole course of legislation precludes the inference that any change in the legal rights or capacities of women is to be implied, which has not been clearly expressed.' 0 5
Here was the foundation of the incremental interpretation of suffrage: Women gained new rights not because the law had come to recognize sex equality, but only because law-makers occasionally saw fit to exercise their discretion on women's behalf.
The court's greatest challenge was to explain why a female defendant's jury could be drawn from a pool that excluded women, when it was well established by Strauder 0 6 and Neal 7 that a black male defendant could not be tried by a jury drawn from a pool that excluded black men. The court resolved this dilemma by arguing that when it came to the need for constitutional rights, sex and race created "utterly different"' 0 8 situations. First, the justices harked back to the view that the Fourteenth Amendment was enacted for the exclusive benefit of blacks, asserting that this principle was "not shaken or affected by later decisions .. .recognizing the Fourteenth Amendment as extending its protection to all persons, white or black, or corporations."' 0 9 The court did not attempt to explain how the earlier view, that the Fourteenth Amendment protected only blacks from race discrimination, could remain in force once other decisions had expanded the Amendment's reach to "all persons ... or corporations." The effect of its pronouncement was, however, clear: the Fourteenth Amendment simply did not apply when women-of any race-challenged their treatment as women.
The justices continued by contrasting the situation of blacks before the Thirteenth, Fourteenth, and Fifteenth Amendments with that of women before the Nineteenth Amendment. The court, apparently thinking only of white women, described women's status before the Nineteenth Amendment:
Women had not been enslaved. They had been recognized as citizens and clothed with large property and civil rights. Woman has long been generally recognized in this country as the equal of man intellectually, morally, socially. Opportunities in business and for The argument then took a surprising turn. The court cited Supreme Court decisions that approved significant restrictions on women: women had no right to practice law,' 2 no right to vote before the Suffrage Amendment," 3 and woman-specific labor legislation was constitutional."4 Noting that all these cases rejected Fourteenth Amendment challenges, the court wrote, "Those rights appear to us quite as essential -to the privileges and immunities of citizens and equal protection of the laws as the duty to serve as jurors." ' 5 The Massachusetts justices who had just described how women enjoyed equality now pointed to cases that ratified the constitutionality of laws that treated women unequally." Despite its evident confusion, the Welosky opinion is a comprehensive statement of suffrage as a discrete and incremental alteration of women's legal status. The passage comparing the status of (white) women with that of blacks before emancipation was intended to show that women did not suffer legal or social oppression, and for this reason the justices refused to apply Strauder's Fourteenth Amendment holding to defendant Welosky. Yet the Welosky court acknowledged that the law continued to approve significant restrictions on women's rights. This contradiction could be resolved only from within the incremental perspective, which accepted inequality between the sexes, and allowed women only those rights that were selected for them. The Massachusetts justices endorsed that perspective by reading the word "person" in the jury statute to mean "men" and by characterizing women as "an entirely new class of human beings" to enjoy the privilege of voting. To them, suffrage was an important but limited achievement. Following this, the conclusion was inevitable that the Nineteenth Amendment could not be "extended by implication" to create additional rights; indeed, the "whole course of legislation" ' " 7 argued against such a result. Winning the vote had altered one aspect of women's legal status, but had left unchanged their underlying inequality before the law.
The incremental interpretation of laws affecting women's legal status accepted the status quo of sex inequality as an appropriate and intentional response to perceived differences between men and women. The law treated the sexes differently because they were different. Since women's unequal legal status was accepted and normal, courts adopted a cautious stance toward legislative enactments that altered women's status, giving such enactments their due but not extending them on any abstract theory of sex equality.
The opinion in Harland v. Territory" 8 is an earlier expression of this incremental view. This case reversed Rosencrantz," 9 the earlier Washington Territory case that had established women's eligibility for jury service. In Harland the judges determined that the Territory's women's suffrage law was invalid,' 0 and stated in lengthy dicta why women, even if electors, could not be jurors. The court embraced women's exclusion from jury service as justified by the rule of the common law that was summarized in Blackstone's phrase, law that made "citizens" jurors. The James opinion relied on BLACKSTONE, see supra note 2, the statutory use of "personal pronouns of the masculine gender," 114 A. at 555, and the view that the Nineteenth Amendment "emancipate[d] women only so far as the right of suffrage is concerned," id. at 556, to confine the meaning of "citizen" in this case to men. The court also rejected James's standing as a man to raise an issue of women's constitutional rights. Presaging the Welosky opinion, they asserted that "the fourteenth amendment ..
is not yet strong enough to overcome the implied limitations of prior law and custom' 24 on women's rights. The South Carolina Supreme Court also embraced the incremental view of suffrage in State v. Mittlea 5 when it refused a criminal defendant's challenge to his conviction on the ground that women were excluded from the venire of petit jurors for his trial. The court held that women were ineligible for jury service in the state.
26
The South Carolina judges represented Mittle's claim as an assertion that the Nineteenth Amendment had, in itself, made women jurors. This was probably something of an overstatement, as the route from suffrage to jury service was always traced through a provision that electors were qualified as jurors, but the court spared no energy in its denunciation:
The right to vote and eligibility to jury service are subjects of such diverse characteristics and demanding such different regulation that it is impossible to consider the one as implied in the other. To hold that one who is a qualified elector is ipso facto entitled to jury service is to deprive the Legislature of the right to prescribe any other limitation upon the right to jury service. It could not prescribe the age limit, the sex, or the mental, moral, or physical qualifications of a juror. 7 The problem with this argument lay in the South Carolina constitution's two provisions about jurors. The first read, "The petit jury of the circuit courts shall consist of twelve men"; the second, "Each juror must be a qualified elector under the provisions of this Constitution, between the ages of twentyone and sixty-five years and of good moral character."' 2 8 These provisions The opinion in State v. Mittle said little about why suffrage should have only an incremental and narrow effect. Assessment of the court's view of women's history is largely a matter of implications drawn from its silence. The South Carolina Supreme Court presented the Nineteenth Amendment in a contextual vacuum, which precluded interpreting the Amendment as part of a larger drive toward equality. The court's hairsplitting insistence that the Nineteenth Amendment did not grant women the right to vote but only prohibited states from denying the franchise based on sex 3 ' was meaningless as a matter of law-granting the right and prohibiting its denial equally allow women to vote, except for those who are otherwise disqualified. But the court's choice of words cut against the claim that women had equal legal rights.
The literal reading of "jury of 12 men" as a bar to women's participation was a tacit acknowledgment that sex-specific legislation was presumptively appropriate. The court did not refer to the debate in other cases over whether "men" should be read literally, but instead simply accepted that legislation could give women inferior status. State v. Mittle is an example of the incremental interpretation of suffrage derived more by ignoring than by interpreting women's legal history.
Some other cases that relied at least in part on the incremental interpretation of suffrage to reject female jury service were, like (1920) . Their departure is all the more striking given that they also came after the Adkins opinion and its endorsement of the emancipatory view. These later opinions may express a retrenchment from, or a backlash against, the spirit of sexual equality that had galvanized the successful suffrage campaigns. Perhaps as the struggle for suffrage receded from political awareness, courts lost sight of the suffragists' rhetoric of women's equality. No doubt that rhetoric had faded from view to some degree even before the Nineteenth Amendment was won, as support for women's suffrage expanded from its origins in visionary feminism to the political mainstream. Perhaps these courts shared the concern, expressed in Welosky, with limiting the consequences of this "radical, drastic and unprecedented"' 37 Nineteenth Amendment.
IV. READING LAW BY THE LIGHT OF HISTORY
This sample of the female juror cases offers no definitive answer to the question posed by the Michigan Supreme Court in People v. Barltz, "What was the purpose and object of the people in... striking out the word 'male' from the Constitution?""' 3 I have explored them here because they illuminate two interpretations of suffrage-one narrow, one more broad-that we can evaluate in light of our national experience and aspirations as they have developed in the years since the ratification of the Nineteenth Amendment.
It is clear that as judges struggled to determine the impact of suffrage on women's jury service, they drew constantly on their own conceptions of women's legal history. Those who believed that women fit well within the separate sphere assigned to them by men and the legal system were careful to extend to women only those precise rights that legislatures decided to grant. Implicitly or explicitly, these courts rejected the view that women's inferior legal status was detrimental and assumed the legitimacy of legal distinctions between the sexes. In this view of women's legal history the grant of suffrage was no more than an incremental alteration in women's legal status whose impact was confined to the voting booth.
Other judges took a very different view. In their eyes, women had been subjected to imposed legal inferiority quite long enough. If women had not yet arrived at the status of full equality, they were bound soon to be recognized as men's equals. These courts looked to other legislative enactments as support for their view that suffrage was a robust expression of women's aspiration toward equality. They drew parallels between the impact of enfranchisement on black men's jury rights and its impact on women's jury service. Interpreting suffrage as the people's affirmation of women's equal political rights, they readily extended its force at least from the ballot box to the jury box.
The transformative potential of this latter emancipatory vision of suffrage and the Nineteenth Amendment was demonstrated in Adkins v. Children's Hospital, 39 where the Amendment appeared as a virtual declaration of women's constitutional equality. That potential was soon vitiated as sexspecific legislation was upheld under the caveat in Adkins that "the physical differences must be recognized in appropriate cases.' 140 The "recognition" of those differences invited a resurgence of special laws aimed at women and justified as sound public policy. The ramifications for women's drive toward legal equality were profound.
In a scathing 1935 survey of the failure of constitutional law to grant or protect women's rights, Blanche Crozier criticized the ascendance of "public policy" as a rationale for "the progressive intrusion of the police power upon personal liberty in the field of women's employment: ... The health of the race brings all paid work of all women within the field of public control."' 14 '
She observed that for a time, women were gaining legal rights "all necessarily in derogation of the common law,"' 142 and, as we have seen in the jury cases,
[I]t began to seem that the common law... was on the wrong track anyway, and that it was inadequate to say that a constitutional right expressed in the most universal terms nevertheless did not extend to women because women had no such right at common law.... Between the decline of the authority of the common law in this field and the later enormous growth of the application of public policy, there was a hiatus; and this hiatus is the highest point in the constitutional position of women. This interval contains the strongest statements against discrimination based on sex which have ever been made by American courts.' 43 Crozier continued, "Only once did the United States Supreme Court fall into this new trend, which turned out to be only temporary and not the way the law was going. This was in the Adkins decision, which we fear is not today in the best of repute."'" The tone of weary resignation at the conclusion of her discussion is haunting years later, with full equality for women still so distant a goal: The principle of the constitutionality of discrimination based on sex was slowly weakening during the last years under its old sponsor, the common law; it reached a critical point where even some courts thought it might die; but it weathered the change from ancient to modern nomenclature, and under its new sponsor, public policy, it has fully regained its old strength.
4 5
My survey of these cases, originally inspired by the Adkins view of suffrage, leaves me with the same feeling of opportunity lost that Blanche Crozier expressed. It was not the suffrage amendment alone, or any other legal enactment, that for a time seemed to give such impetus toward equality for women, but instead the "spirit of the amendment," and of the movement responsible for its success.
The reasons given in the jury cases for a narrow reading of the Nineteenth Amendment are not empty. The argument that the Amendment says nothing on its face about jury duty is undeniably accurate. So, to an extent, may be assertions that when legislators enacted jury laws, "men" meant men.
4 6 The heart of this controversy, however, lies not in the words of statutory or constitutional enactments, but in the competing views of the backdrop of women's history, against which the impact of suffrage must be measured. In my view, the choice between the incremental and the emancipatory interpretations of the Nineteenth Amendment should take into account both the historically inferior legal status of women and the centrality of suffrage to equal citizenship in a democracy, in order to reach an understanding of what kind of equality women achieved by winning the right to vote.
Today we take for granted the incremental view of women's suffrage. In our constitutional understanding, the Nineteenth Amendment stands for no more than women's right to vote. But the conception of women's history that underlies the incremental view, as expressed in these cases, seems deficient. Courts that adopted the incremental view showed little comprehension of the oppressiveness of the common law to women-a reality those courts that adopted the emancipatory interpretation admitted freely. Moreover, aspects of the incremental view-particularly the literal adhesion to the word "men" and the failure to use constitutional precedents to override women's common-law status-amounted to a position that the Constitution did not apply to women, and that only the express terms of a statute could alter women's rights from what they were at common law. Ill. 1939) . In this case the Illinois Supreme Court had to decide whether the use of the word "men" in the state constitution's jury provisions excluded women. Referring to the state's constitution which, paraphrasing the Declaration oflndependence, stated "[a]ll men" have "certain inalienable rights," the court declared that a literal reading of "men" must be rejected because it "would act to remove from many of the governed the protection guaranteed by the bill of rights." Id. at 682.
The entire thrust of the feminist movement has been to reject these contentions, by reading women into the Constitution, and by insisting that maleness has served as a prerequisite for positions of responsibility and authority not because it is a bona fide qualification, but because of the historical oppression of women. The feminist movement's many successes in the legal arena demonstrate that both the judiciary and the legal profession as a whole have rejected the presumption of women's inequality that served as the underpinning for the incremental interpretation of suffrage. Not only are the basic tenets of the incremental viewpoint now discredited, but the belief in women's trajectory toward equality that underlay the emancipatory interpretation of suffrage has continued as a vital force right up to the present.
V. CONCLUSION
The Nineteenth Amendment was the product of the revolutionary idea that women have equal status in a democracy. As a nation, we are still pursuing this vision of equality, yet we have allowed this constitutional enactment only a paltry existence. The woman juror cases, with their contrasting incremental and emancipatory interpretations of suffrage, provide good reason to reconsider the limited scope accorded the Nineteenth Amendment. This incremental interpretation of women's suffrage turns out to be founded upon a constricted view of women's place in the legal order that has been wholly rejected by modem Americans. The understanding that suffrage was an emancipatory enactment, however, rests on a warm embrace of women's equality that is far more consonant with our national ideals and constitutional values.
The meaning of the Civil War Amendments for racial equality has never been treated as a settled matter. Rather, the understanding of their significance is continually informed and reformed, both by new scholarship about their origins, and by an ever broadening awareness of how deeply our institutions and common life must change to realize fully the aspiration of racial justice. The Nineteenth Amendment merits a similarly deep, broad, and continuing inquiry, so that the fullest and truest aspirations of this constitutional amendment may be recovered and realized.
The Nineteenth Amendment brought women into political citizenship after centuries of exclusion by men, a tremendous achievement by any measure of democracy. Perhaps there is yet more this women's amendment to the Constitution can accomplish to eliminate the spirit of propter defectum sexus "from our consideration of womankind in modem political and legal life."' 47
